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U.S. PATENT AND TRADEMARK OFFICE 
BOARD OF PATENT APPEALS 
AND INTERFERENCES 



ORDER RETURNING UNDOCKETED APPEAL TO EXAMINER 



This application was received electronically at the Board of Patent 
Appeals and Interferences on December 15, 2007. A review of the 
application has revealed that the application is not ready for docketing as an 
appeal. Accordingly, the application is herewith being electronically 
returned to the examiner. The matters requiring attention prior to docketing 
are identified below: 

A review of the Image File Wrapper (IFW) indicates that appellants 
filed an Appeal Brief on December 4, 2006. 
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37 CFR§ 41.37 (2006) states: 

(a)(1) Appellant must file a brief under this section within two 
months from the date of filing the notice of appeal under §41.31. 



(c)(1) The brief shall contain the following items under appropriate 
headings and in the order indicated in paragraphs (c)(l)(i) through 
(c)(l)(x) of this section, except that a brief filed by an appellant who 
is not represented by a registered practitioner need only substantially 
comply with paragraphs (c)(l)(i) through (c)(l)(iv) and (c)(l)(vii) 
through (c)(l)(x) of this section: 



(vi) Grounds of rejection to be reviewed on appeal. A concise 
statement of each ground of rejection presented for review. 

(vii) Argument. The contentions of appellant with respect to each 
ground of rejection presented for review in paragraph (c)(l)(vi) of this 
section, and the basis therefor, with citations of the statutes, 
regulations, authorities, and parts of the record relied on. Any 
arguments or authorities not included in the brief or a reply brief filed 
pursuant to § 41.41 will be refused consideration by the Board, unless 
good cause is shown. Each ground of rejection must be treated under 
a separate heading. For each ground of rejection applying to two or 
more claims, the claims may be argued separately or as a group. 
When multiple claims subject to the same ground of rejection are 
argued as a group by appellant, the Board may select a single claim 
from the group of claims that are argued together to decide the appeal 
with respect to the group of claims as to the ground of rejection on the 
basis of the selected claim alone. Notwithstanding any other provision 
of this paragraph, the failure of appellant to separately argue claims 
which appellant has grouped together shall constitute a waiver of any 
argument that the Board must consider the patentability of any 
grouped claim separately. Any claim argued separately should be 
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placed under a subheading identifying the claim by number. Claims 
argued as a group should be placed under a subheading identifying the 
claims by number. A statement which merely points out what a claim 
recites will not be considered an argument for separate patentability of 
the claim. 



(d) If a brief is filed which does not comply with all the 
requirements of paragraph (c) of this section, appellant will be 
notified of the reasons for non-compliance and given a time period 
within which to file an amended brief. If appellant does not file an 
amended brief within the set time period, or files an amended brief 
which does not overcome all the reasons for non-compliance stated in 
the notification, the appeal will stand dismissed. 

(e) The time periods set forth in this section are extendable under 
the provisions of § 1.136 of this title for patent applications and 

§ 1.550(c) of this title for ex parte reexamination proceedings. 

The Argument section of the Appeal Brief filed December 4, 2006 is non- 
compliant because "each ground of rejection must be treated under a 
separate heading." Correction is required. 

In addition, Reply Briefs were filed on April 27, 2007 and 
November 7, 2006. However, there is no indication in the record regarding 
whether or not the examiner has considered these Reply Briefs. Section 
41.43 of the Code of Federal Regulations (2006) states: 

(a)(1) After receipt of a reply brief in compliance with 
§ 41.41, the primary examiner must acknowledge receipt 
and entry of the reply brief. In addition, the primary 
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examiner may withdraw the final rejection and reopen 
prosecution or may furnish a supplemental examiner's 
answer responding to any new issued raised in the reply 



brief. 



Accordingly, it is 

ORDERED that the application is returned to the Examiner: 

1) to hold the Appeal Brief filed December 4, 2006 defective; 

2) for notification to appellants to file an amended Appeal Brief in 
compliance with 37 CFR § 41.37; 

3) for consideration of the amended Appeal Brief; 

4) for consideration of the Reply Briefs filed April 27, 2007 and 
November 7, 2006; 

5) for notification to appellants regarding the action taken; and 

6) for such further action as may be appropriate. 



BOARD OF PATENT APPEALS 
AND INTERFERENCES 




PATRICK J. NOLAN 



Deputy Chief Appeals Administrator 
(571)272-9797 



PJN:psb 
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